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Introduction

The US crisis of unemployment and underemployment is probably greater than at any time, including the Great Depression, because of the nature of our structural unemployment caused by a global-oriented capitalist sector, the spread of technology throughout the world and the increasing competition from skilled, low-wage workers abroad.  My view is that we need a change in public policy and a redirection of the state.  I don’t believe that community and societal organizations alone are enough though they can provide the example through highlighting the challenge, testifying to the power of the solidarity economy and using concerted activism.  What is needed is a coalition that includes progressive community, legal and political activists and most importantly, the cooperation of city councils and state legislatures, the purveyors of law and justice, as it were.  The Obama presidency provides the best opening in many years, certainly since the Johnson years, for concerted government intervention in the economy.  There is a far better understanding today of the need for a new regulatory state and a growing acceptance of a Keynesian approach to deficit spending to stimulate economic recovery.  

In this context, I believe that worker-managed cooperatives represent an alternative to even the most positive forms of union worker activism that we have seen in the U.S. and Western Europe in the last several months.  These worker actions can act as a prelude to the formation of a cooperative consciousness as a leading edge of a solidarity economy development.

The Argentine Example
In Argentina, the rights to provincial and municipal factory and enterprise expropriations have been asserted and successfully applied by workers and their legal advisors based on recognized constitutional law that allows for the right to strike over lost compensation and, more importantly, allows for expropriation, duly compensated, of private properties on behalf of workers for reasons of the “common good” and “public use.”  By these measures approximately 200 Argentine enterprises and factories have been reconstituted or are in the process of being recuperated as worker cooperatives.  These actions occur when there is clear evidence that economic recession is often fraudulently used by owners to decapitalize their firms. Some owners have often attained millions of dollars in government credits for non-production related financial speculation and, ultimately, deprive the workers of their earned wages as they broke the labor contracts. Still others simply walked away from the factory or enterprise by declaring bankruptcy, and then many, unburdened by financial duress, began new enterprises with unorganized, cheaper labor.
The Case for Eminent Domain in the U.S.
In the U.S., as in Argentina, we have the exact same mechanism to achieve worker-owned and -managed enterprises and factories.   It is the use of eminent domain, constitutionally prescribed and available to foster worker-run cooperatives that will become a clear alternative to unemployment and poverty among American workers.  Eminent domain has been constitutionally sanctioned and legally applied for community, infrastructure and development purposes.  The time is ripe for a broad-based coalition of community interests, social movements, labor unions and city council and state legislatures to promote the use of eminent domain to expropriate, with compensation, enterprises in danger of being abandoned or moved off-shore or out of state by their owners.  Decisions by the owners of enterprises have repercussions and societal externalities that legitimize the rights to regulate them by way of eminent domain on behalf of the public interest.  Workers in cooperatives in both the U.S. and throughout the world have shown that they can run enterprises without owners and managers if given the necessary financial and legal wherewithal.

The collective social rights of workers who have built up a community interest in their jobs by dint of years of applying their know-how and skill to the value of their firm have to be legally asserted.  The absenting companies cannot be free of societal obligations.  By outsourcing their functions, they have broken a contract for which there must be reparations and consequences.  Labor has few options and the use of eminent domain would begin a debate about the obligations and potentials of communities and public-spirited bodies to dent the silence and retreat of American labor before the loss of jobs with livable wages.

In what I consider a landmark decision with great relevance for the struggling American working class, the U.S. Supreme Court in Kelo v. New London (2005) ruled in favor of allowing New London by eminent domain to take over private property for reasons of “public purpose.”  The court ruled on behalf of New London’s economic development plan based on the “takings clause” of the U.S. Constitution’s  Fifth Amendment which states, “…nor shall private property be taken for public use, without just compensation.”  Justice John Paul Stevens spoke for the majority that expropriation of private holdings as part of urban development is justified for the public purpose of increasing jobs and tax revenues.  In a previous relevant case, Berman v. Parker (1954), a unanimous court observed: “The concept of the public welfare is broad and inclusive.”  It becomes clear in Berman that public use has been expanded to include “public interest” and “public welfare” by way of displacing “blight” in a poverty-stricken neighborhood in Washington, D.C.


Most eminent domain initiatives are not used to condemn mom and pop groceries or small homes for the sake of replacing them with larger operated businesses but rather for large urban, community mixed public and private complexes that provide increased employment, an enhanced tax base, urban development and community edification.  As one legal observer indicated, “When desperately poor urban communities are revitalized the vast majority of people in those neighborhoods benefit—the area is more beautiful and livable, jobs are more plentiful and inner city problems are curtailed.  In Kelo, the city of New London was suffering from deep economic and social disadvantage, steep economic decline, high unemployment and fewer residents today than in 1920” (Goston, 2006, p. 11).

As in the U.S. Constitution, in the preponderance of state constitutions eminent domain is permitted for “state public purposes” or a “recognized public purpose.” The Kelo decision should focus community groups to activate municipal councils and state legislatures and/or the U.S. Congress to promote a constitutionally affirmed right to expropriate factories and enterprises which decapitalize firms, fire workers and announce their plans to leave the state or the United States in search of cheaper wage labor and deeper tax concessions, leaving in their wake depressed American communities with ever deepening unemployment and poverty.

Once expropriated the factories and enterprises would then be turned over, with an initial public subsidy, to the workers themselves, who, without owners and managers, by and large, have the technical skills and know-how to run these industries.  In Argentina, for example, workers have shown they can maintain and improve enterprises and industries, be they metal plants, tire factories, meat-packing plants, textile factories, auto parts installations, electronic component suppliers, ceramic factories, lumber mills, supermarkets, hospitals and hotels as successful and viable establishments.  

In the U.S. eminent domain has been used for many decades for the building of highways, airports, hospitals, municipal offices, schools, libraries, public parks, sport complexes, for reasons of urban development and public benefit.  It is especially appropriate during this Obama opening in public policy interventions to protect against the loss of industrial jobs, by applying this same rationale on behalf of labor and the American working class.  It can be logically defended as preserving a public resource that redounds to community needs and survival.  The time is ripe for solidarity economic initiatives to pursue the strategy of eminent domain as public policy to protect livelihoods and promote the general welfare of millions of “at risk” workers and their communities.

 It behooves the AFL-CIO/Change to Win to reach out and represent non-traditional categories of workers such as these potential eminent domain workers.  To view workers as simply card-carrying, dues-paying union members is, at the very least, suicidal.  Eminent domain workers will bring new activism, volatility and engagement in public policy often absent with passive union membership.  The current crisis of American labor requires new forms of alternative union associations that go beyond collective bargaining.  By using eminent domain to protect a community against a runaway factory or enterprise, no new land seizure is required, no displacement of homes or lateral businesses occurs.  What is at stake here is the expropriation of the firm with state or city compensation for the market value of the enterprise and a temporary public subsidy to guarantee the workers’ enterprise’s productivity in the initial months of transition.  This financial assistance will in most cases be less than the tax concessions, subsidies and other benefits accrued by the former owners of the enterprise.

Beyond Factory Occupations
In December 2008 the United Electrical (UE) workers’ occupied the Chicago Republic Windows and Doors factory, as a protest to the company not following the requisite two month notice regulated by the1988 WARN labor law before closing its doors and throwing its workers into the street.  In Western Europe workers occupied three Visteon plants, Ford parts suppliers, in Belfast, Ireland and East London and Enfield, England.  In Ireland the Waterford Crystal plant was worker-occupied after it was bought out by a US equity firm KPS.  

And in France, workers took bosses and managers as hostages for a day or overnight in the French Caterpillar plant, a Gucci manufacturer, a 3M plant, a SONY plant, and a Michelin plant.  All these protests  resulted in either reducing the numbers of workers scheduled to be laid off, saved all jobs for a certain time period, gained enhanced severance pay or workers received promises of a new entity giving them their jobs back. 

The commonality in all these worker actions was the occupation of the factory or offices before attempting to negotiate with the owners and managers.  That gave the workers the legal and ethical bargaining power to confront capital on its own playing field, namely by saying you are breaking a contract and a commitment to a community resource.  And because of the dramatic nature of the workers’ militancy, in all these cases of worker occupations of plants and managers’ offices, US, French and British public officialdom got involved in the support of the workers: in Illinois it was state legislators and Chicago council people, while on the national level French President Sarkozy made commitments in the defense of no immediate layoffs; in Chicago, President Obama supported the sit-down action; in Ireland, Gerry Adams and various Northern Ireland governmental ministers have given their support to the Visteon workers.  This influenced and solidified legal opinion, public opinion, and gave the workers the additional moral authority to push their demands.

These are the key first steps, but it is critical to take the second step and form a worker-managed factory or enterprise cooperative through state or city legal action using eminent domain.  Short of a factory occupation, leaving the factory first, for example, in the case of the courageous and defiant Stella D’Oro picketers on strike in the Bronx, New York for these past 10 months is not the best alternative.  They have been stonewalled by the Brynwood equity firm that now owns Stella D’Oro and which has hired replacement workers after first demanding draconian give-backs during collective bargaining. 

On the other hand, the UE Chicago workers took the first principled and reasonable step of peacefully occupying and maintaining the Republic plant ready for production.  This should stand as a powerful message and opportunity for the American working class.  In February 2009 a bankruptcy court judge ruled that a California building materials company (Serious Materials) could purchase the plant’s assets and employ the 250 workers involved in the occupation of the factory.  However, this alternative is fraught with the uncertainty of market calculations by the buyer.  As of late Spring 2009, Serious Materials hired a skeleton crew until they see an abundance of company profits.  It would have been appropriate if a progressive coalition in Chicago called for the intervention from the city council calling for the use of eminent domain and temporary subsidies or public funding at low interest rates.  
Alternatively, an Obama administration could conceivably create a public worker development bank that would allocate a portion of the scheduled $800 billion stimulus package to focus on exactly such cases as the Republic plant in Chicago.  Additionally, states could pass legislation that allows for public investment funding for just such purposes.  After all, when a runaway company leaves, the state loses tax paying workers and has to pay unemployment compensation and Medicaid payments.  Why shouldn’t recovery measures be directed at workers who make products or provide services rather than subsidizing failing investment banks and insurance companies?
Conclusion

Eminent domain is just another mechanism of legislative public policy, no different from the powers to tax and spend, to zone, to regulate places of work environmentally and for health and safety of its employees and surrounding communities.  It can be used positively and creatively.  How can communities continue to stand idly by allowing critical employers to make these unilateral decisions that have such a huge bearing on the future well being of thousands of communities across America when this legal procedure is available?  Eminent domain represents a viable mechanism that will place worker autonomy and worker rights at the center of the political debate in the defense against the decline of decent jobs in America.
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